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Chapter 7, Bankr. No. 02-41307

Dear Counsel :

The matter before the Court is a conplaint to determ ne
di schargeability filed by Plaintiff Stacy Coffey regardi ng her
cl ai m agai nst Def endant - Debt or George C. Sl eeman. This is a
core proceeding under 28 U S.C. 8§ 157(b)(2). This letter
deci sion and acconpanying order shall constitute the Court’s
findings and conclusions under Fed.R Bankr.P. 7052. As set
forth below, a judgnent will be entered for Plaintiff Coffey.

Summary. Ceorge C. Sleeman (“Debtor”) filed a Chapter 7
petition on Novenber 14, 2002. Debtor schedul ed Stacy Coffey as
a co-debtor on a partially secured debt owed to Conseco Fi nance
for a nobile home, and he al so included her on his case mailing
list.

On February 18, 2003, Stacy Coffey tinely filed a conpl ai nt
seeking a determnation that her pe-petition claim against
Debt or was nondi schargeabl e under 11 U S.C. 8§ 523(a)(15). She
stated Debtor was her fornmer husband, and she alleged the
di vorce court ordered himto assune certain debts, including one
owed to Conseco Finance. She further alleged Debtor has a
better ability than she to pay this debt and the detrinental
consequences to her if the debt is discharged outweigh the
consequences to Debtor if it is not discharged.
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Debtor tinmely answered and acknow edged that under the
di vorce he had agreed to assune the debt to Conseco Finance,

whi ch was secured with a lien on a nobile hone. He further
stated he currently was on active duty with the South Dakota
Nat i onal Guar d. Pursuant to the Soldiers and Sailors Relief

Act, 50 App. U.S.C. A 88 513 and 521, the adversary proceedi ng
was stayed while Debtor remained on active duty. The stay was
lifted in early 2005 after Debtor returned from lraq and his
attorney was able to |locate him

By agreenent of the parties, the matter was submtted to t he

Court on stipulated facts and briefs, in large part because
Debtor was no longer living in the area. The parties stipul ated
to their respective incone and expenses in 2002. The ot her

facts set forth bel ow were found in other pleadings or briefs.

Coffey and Debtor were divorced on My 3, 2002. By
stipulation, Debtor agreed to assune the nortgage debt to
Conseco Finance on their nobile honme and to hold Coffey harm ess
on that debt. The current debt owed to Conseco Finance is not
known. A footnote in Debtor’s July 6, 2005, brief indicates the
nmobi | e home secured by Conseco Finance was sold at sonme point,
| eaving an unknown deficiency. The current anmount of the debt
was never provided to the Court.

Coffey’s gross inconme in 2002, based on her federal incone
tax return, was $21,426.00, which equals nmonthly inconme of
$1,785.50.1 Coffey has two children who reside with her. Their
ages were not stated, though at |east one was in diapers and
attended daycare in 2002. Coffey’s regular nonthly expenses
total $1,770.00. Though it is not clearly stated, it appears
t hese expenses are also for 2002. They incl ude:

rent $ 600.00
credit cards 75. 00
utilities 100. 00
medi cal 75. 00
daycare 480. 00

1 Coffey’s net income after mandatory deductions for taxes
and the |ike would have been nore hel pful to the Court.
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di apers 30. 00
f ood 250. 00
gas 80. 00
i nsur ance 80. 00
TOTAL $1,770. 00

Debtor’s nonthly net inconme in Novenber
Hi s deductions included $201.30 for
unknown whet her
hi s household wi th another adult. Her
$1,359.18. Their combi ned househol d net
Debtor has three dependent children, but it
they resided with himin 2002 or now.

Debtor’s nmont hly expenses in Novenber
The expenses i ncl uded:

housi ng and taxes $862.67
utilities 214. 00
satellite tv 24. 00
home mai nt enance 20. 00
f ood 500. 00
cl ot hi ng 100. 00
medi cal 50. 00
transportation 60. 00
recreation 95. 00
charities 20. 00
i nsurance 159. 00
st udent | oans 100. 00

Debt or’s housemate’ s expenses were $1, 306. 00.

f ood $230. 00
cl ot hing 50. 00
medi cal 80. 00
transportation 50. 00
i nsurance 83. 00
aut o paynent 246. 00
credit cards 150. 00
st udent | oan 80. 00
day care 300. 00

st orage 37.00

the contribution was mandatory.
mont hly net

2002 was $977.70.
“retirenent,” but it
shar ed
i ncone was
i ncone was $2, 336. 88.
i s unknown whet her

Debt or

2002 were $2, 204. 67.

They i ncl uded:
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Debtor’s housemate did not pay any share of the household
expenses for housing and taxes, utilities, satellite television,
or home mai ntenance. It is unknown whether any children or
ot her dependents resided with her in 2002 or now. Conbined
househol d expenses for Debtor and his housemate were $3,510. 67.

In his brief, Debtor argued (based on the Novenmber 2002
i ncome and expense statenments) his househol d’ s expenses exceeded
hi s household’ s income by over $1,000 even if he trimed some
expenses. Consequently, he urged the Court to conclude he did
not have the ability to assunme a nont hly paynent of $796 for the
nmobi | e honme. He further argued they have now noved to Col orado
and their inconme still falls short of their expenses by $500. 00.
He further argued his standard of living would fall “materially”
bel ow Coffey’s standard of living if the Conseco Finance debt
wer e not discharged. For his argunents, Debtor relied primarily
on In re Dunn, 225 B.R 393 (Bankr. S.D. Ohio 1998).

Plaintiff did not file a brief. The matter was taken under
advi senent .

Applicabl e | aw. Under 11 U S.C. 8§ 523(a)(15), a marita
property settlenment debt is presunptively nondischargeabl e
unl ess the debtor can denonstrate he does not have the ability
to pay the debt or the benefit of a discharge to himis greater
than the detrinent to his former spouse if the debt is
di scharged. Johnston v. Henson (In re Henson), 197 B.R 299,
302 (Bankr. E.D. Ark. 1996))(citing generally Straub v. Straub
(In re Straub), 192 B.R 522 (Bankr. D.N.D. 1996) (discussing
pl acenment of the burdens of proof upon the debtor and nature of
elements to be proven), and In re Gantz, 192 B.R 932 (Bankr.
N.D. IIl. 1996) (burdens of proof)). The marital debt need not
be owed to the spouse or former spouse but my be owed to a
third party. Henson, 197 B.R at 303.

The non-debtor spouse's threshold burden is nerely to show
she had a divorce-related claim not covered by § 523(a)(5).
Straub, 192 B.R at 527-28; Henson, 197 B.R at 302-03. The
burden then shifts to the debtor to show either he does not have
the ability to pay the debt or discharging the debt would result
in a benefit to the debtor that outweighs the detrinental
consequences to the fornmer spouse. 11 U.S.C. 88 523(a)(15) (A
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and (B); Henson, 197 B.R at 303 (citing Inre Mrris, 193 B.R
949 (Bankr. S.D. Cal. 1996)). The debtor nust make these
showi ngs by a preponderance of the evidence. G ogan v. Garner,
498 U.S. 279, 291 (1991).

Under subsection (A) of 8§ 523(a)(15), the Court nust | ook
at the debtor's ability to pay the debt from his disposable
i ncome, Moeder v. Moeder (In re Meder), 220 B.R. 52, 54 (B. A P.
8th Cir. 1998, now or in the future. Beggs v. Beggs (In re
Beggs), 314 B.R 401, (Bankr. E.D. Ark. 2004). The inquiry
begins with an analysis of the debtor's current financial
circunstances and ends wth an analysis of whether that
situation is fixed or likely to change in the foreseeable
future. Straub, 192 B.R at 528.

[Once the court has taken into account a debtor’s
“reasonably necessary” personal and busi ness expenses,
the court nust determne if the debtor has enough
assets or incone sufficient to pay the obligations at
issue. See In re Beck, 298 B.R [616, 623-24 (Bankr

WD. M. 2003)](citing Stuart v. Koch (In re Koch),

109 F.3d 1285, 1289 (8th Cir. 1997)). I n doing so,
the court should consider the debtor’s entire econom ¢
ci rcumst ances. | d.
Beggs, 314 B. R at 417. Those circunstances include the

debtor’s future ability to pay the debt, especially where the
debtor has the ability to pay the debt over tine. Beggs, 314
B.R at 418; Straub, 192 B.R at 528.

Under subsection (B) of § 523(a)(15), the debtor nust
denmonstrate "di schargi ng such debt would result in a benefit to
the debtor that outweighs the detrinental consequences to a
spouse, forner spouse, or child of the debtor.” The point in
time to weigh these benefits and detrinents to each party is at
the tinme of the dischargeability trial, not when the divorce
order was entered; this allows the Court to fully exam ne the
benefits of the "fresh start” to the debtor, any change in
circunmst ances i n enpl oynent, and ot her good or bad fortune which
may have befallen the parties. Henson, 197 B.R at 303. I n
consi dering changed events, and particularly the benefits of
di scharge given one party, the current and future financial
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circumnmst ances of the parties are better analyzed. |Id.(citing In
re Dressler, 194 B.R 290 (Bankr. D.RI. 1996), and In re
Tayl or, 191 B.R 760 (Bankr. N.D. IIll. 1996)).

Di scussion. There was no dispute between the parties the
debt to Conseco Finance fell under § 523(a)(15). Thus, the
burden fell wupon Debtor to show one of the two exceptions -
either 8 523(a)(15)(A) or § 523(a)(15)(B) - applied so as to
all ow the Conseco Fi nance debt to be discharged. Debtor wholly
failed in that burden of proof.

Ability to pay. The only income and expense information
provi ded for Debtor was nore than two years old. The Court,
however, can only find an inability to pay when a debtor does
not have a present ability or an ability in the foreseeable
future to pay the subject debt. Thus, the record was devoid of
any information on which the Court could rely. Debtor should
have provided the current amount of the debt to Conseco Fi nance
and his household’ s present incone and expenses, denonstrated
t he reasonabl eness of his expenses, and set forth evidence
regardi ng whether his inconme or expenses wll change in the
future. That was not done. Debt or made the choice of
submtting his case through Iimted docunents, and he nust |ive
wi th those consequences.

Even based on the Novenber 2002 income and expense
i nformation al one, the Court could not conclude Debtor did not
have the ability to pay the Conseco Finance debt. He failed to
provi de any evidence, and thus any justification, regarding why
he bore the entire burden for his household s expenses for
housi ng and taxes, utilities, satellite tv, and home mai nt enance
al t hough his housemate’s net inconme each nonth exceeded his.

Bal anci ng of hardships. It was al so Debtor’s burden to show
any detrinent Coffey would suffer if the Conseco Finance debt
wer e di scharged was out wei ghed by the benefits he would receive
if the debt were discharged. Again, the current amount owed to
Conseco Finance was not known, and there was no current incone
and expense information for either party on which the Court
could rely. Further, there was nothing in the record regarding
what woul d happen to Coffey and her dependents if Debtor failed
to pay the Conseco Finance debt. Thus, the Court had no
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information on which it could rely to weigh the respective
benefits and detrinents.

Since Debtor failed to show either exception under
8§ 523(a)(15)(A) or 8 523(a)(15)(B) applied, the |l aw presunes the
Conseco Fi nance debt is nondi schargeable. An appropriate order
and judgnent will be entered.

Si ncerely,
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Irvin N. Hoyt
Bankruptcy Judge

| NH: sh
CC. case file (docket in case file and serve parties in

i nterest)



